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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WISCONSIN

GREEN BAY DIVISION
_______________________________________________________________ X
UNITED STATES OF AMERICA,
Plaintiff,
V. CIVIL ACTION No. 07-C-316
ANSWER AND DEFENSES OF

MENOMINEE TRIBAL ENTERPRISES, : MENOMINEE TRIBAL
the principal business arm ENTERPRISES TO THE UNITED
of the Menominee Indian Tribe of Wisconsin, : STATES OF AMERICA’S
MARSHALL PECORE, and ) COMPLAINT
CONRAD WANIGER, :

Defendants.
_______________________________________________________________ X

Defendant Menominee Tribal Enterprises (“MTE”), by its attorneys, for its Answer to the
United States of America’s (the “Government”) Complaint, states and alleges as follows:

PREFATORY STATEMENT

MTE has managed the Menominee forest lands and its dealings with the United States in
good faith. Over approximately seven years of administering multiple Indian self-determination
and other federal contracts, MTE consistently acted in good faith, properly applying funds
allocated by the Government to the management of the Menominee forest lands and maintenance
of Bureau of Indian Affairs (“BIA”) roads for the benefit of the Menominee people. Indeed,
since the Government under-funded the contracts at issue, MTE routinely provided services
under these contracts at its own expense. All invoices and financial reporting forms that MTE

did transmit to the Government were prepared and presented in good faith, as confirmed by
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audits. Audits of MTE’s financial statements for each of the years at issue concluded there were
no questionable costs to be reported to the Government.

After more than five years of investigation, the Government now sues MTE, “the
principal business arm of the Menominee Indian Tribe of Wisconsin” based on innocent
mistakes in two invoices (the remaining eight invoices addressed by the Complaint were never
“presented” for payment or paid by the Government) and a lack of formal written authorization
for capital expenditures that were both necessary and orally approved by the Government. The
Government’s Complaint seeks penalties and “damages” for actual or potential injuries, which if
suffered at all, only could have been suffered by the Menominees, not the Government. In light
of the fact that MTE is a sovereign representative of and its assets beneficially owned by the
Menominees, the Government, in effect, asks this honorable Court to compound, rather than
remedy, any adverse impact on the Menominees—real or imagined—from any innocent errors
that may have occurred. The Government’s claims against MTE in this action are perversions of
the laws on which they are based and can serve only to waste resources of the Government, the
Menominees, and the Court.

GENERAL DENIAL

Unless otherwise expressly qualified or admitted herein, MTE denies the allegations
made in the Government’s Complaint, including but not limited to allegations or
characterizations of fact or law contained in headings.

FIRST DEFENSE

1. In response to Paragraph 1 of the Complaint, admits the Government seeks to
assert claims under federal and common law, but denies that the Government is entitled to any of

the requested relief.
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2. In response to Paragraph 2 of the Complaint, denies as stated. Affirmatively
states that MTE, (which has existed for almost 100 years and survived, under a different name
and structure, the Congressional termination of the Tribe), is the principle business arm of the
Menominee Indian Tribe of Wisconsin and operates as a tribal enterprise. Local 1V-302 Int’|
Woodworkers Union of America v. Menominee Tribal Enterprises, 595 F. Supp. 859
(E.D. Wis. 1984). MTE manages the tribal mill, the tribal forest land, and other assets pursuant
to a Management Plan, which is an agreement between governments, negotiated between the
Menominee Indian Tribe of Wisconsin and the United States of America, dated April 22, 1975
(“the Management Plan”). Paragraph 3 of the Management Plan, in relevant part, invests MTE
with authority to “log, manage, and reforest the tribal forest land, and to manufacture, market,
sell, and distribute timber, forest products, and related products.” At all times relevant to the
Government’s allegations, MTE managed the tribal mill and the tribal forest land, each of which
is an asset held in trust by the United States for the benefit of the enrolled members of the
Menominee Indian Tribe of Wisconsin in accordance with a Forest Management Plan (Trust and
Management Agreement, Exhibit D to Management Plan). To the extent MTE generates “excess
profits” from exercising the authorities set out in the Management Plan, Paragraph 10(b) of the
Management Plan provides that such “excess profits” may be distributed, in part, to the
Menominee Tribal Legislature, which “shall then determine whether the tribal share shall be
utilized for tribal operations, distributed to tribal members, or divided and used for both
purposes.”

Moreover, the Management Plan is incorporated into Article XII of the Constitution of
the Menominee Indian Tribe of Wisconsin. In relevant part, Paragraph 14(e) of the Management

Plan and Paragraph 8 of the Trust and Management Agreement are incorporated into Art. XII,
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Section 2(g) of the Menominee Constitution which states: “[t]he United States Government shall
not be granted any authority in regard to the operation of [MTE], except as specifically
negotiated and agreed upon in a written trust agreement between the United States and the
Menominee Indian Tribe.” Yet, upon information and belief, the Government’s motive in
investigating (first utilizing criminal investigative procedures, then less than four months later
shifting to use of administrative investigative authorities pursuant to 5 U.S.C. § 1, et seq.
(Inspector General Act)), for more than five years, and to finally bring this action has been to
force the Menominee Indian Tribe of Wisconsin to acquiesce in a change in the Forest Manager
position, held by Defendant Marshall Pecore (“Pecore”) since 1976. A change, under such
conditions, conflicts with the Management Plan and may only be effectuated through
government-to-government negotiations between the Menominee Indian Tribe of Wisconsin and
the United States of America.

Regarding the allegation that MTE “had contracts with the United States Department of
the Interior, Bureau of Indian Affairs (“BIA”), to perform road and forestry work within the
tribal forest,” MTE states that, since approximately 1994, it administered those mature contracts,
as a mature contractor, pursuant to the Indian Self-Determination and Education Assistance Act
(the “ISDEA” (25 U.S.C. § 450, et seg., along with the rules and regulations promulgated there
under)). MTE further states that those mature contracts were a vehicle through which the
Government performed trust responsibilities owed by it to the Menominee people.

3. In response to Paragraph 3 of the Complaint, denies. MTE affirmatively states
that, while isolated and innocent mistakes in paper work may have been made, every federal

dollar expended by MTE was used for the very purposes for which it was intended: to perform or
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support self-determination and other federal contracts with the Government for the benefit of the
Menominee reservation.

4. In response to Paragraph 4 of the Complaint, denies.

S. In response to Paragraph 5 of the Complaint, denies. MTE affirmatively states
that it has been in existence more than 90 years. Unfavorable financial results in one year does
not equate to “weak financial status.” In year 2001 MTE held significant assets, which exceeded
liabilities by a ratio of 3 to 1. MTE’s equity approached $12,000,000. MTE had no
indebtedness to any financial institution and carried a 4A2 Dun & Bradstreet rating.

6. In response to Paragraph 6 of the Complaint, denies jurisdiction as to claims
asserted against MTE and as to personal jurisdiction over MTE.

7. In response to Paragraph 7 of the Complaint, denies, and affirmatively alleges that
this action is barred by the doctrine of immunity pursuant to 25 U.S.C. § 450n, pursuant to
Article 11 of the Management Plan, and the Menominee Constitution, by which MTE shares in
the immunity of the Menominee Indian Tribe of Wisconsin. Nothing in the contracts and
agreements between MTE and the Government waives that immunity. The United States
Congress has not divested the Menominee Indian Tribe of Wisconsin of the right to assert
sovereign immunity as to any of the claims asserted in the Complaint.

8. In response to Paragraph 8 of the Complaint, denies the characterizations therein,
and, in addition, refers to Paragraph 6 and 7 above. MTE admits that, if and only to the extent
that the Court has jurisdiction over this matter (which MTE disputes), then venue would be

proper in the Eastern District of Wisconsin.
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0. In response to Paragraph 9 of the Complaint, admits the United States Department
of Interior is an agency of the United States Government, and that the United States Government
purports to bring this action on behalf of itself and the Untied States Department of the Interior.

10. In response to Paragraph 10 of the Complaint, admits that the BIA is within the
Department of the Interior, but refers to the U.S. Code for the proper interpretation of BIA’s
authorities and responsibilities.

11. In response to Paragraph 11 of the Complaint, admits and also restates and
incorporates the above response to Paragraph 2 of the Complaint.

12. In response to Paragraph 12 of the Complaint, denies as stated. @MTE
affirmatively states that Pecore was and isemployed by MTE as its Forest Manager.

13. In response to Paragraph 13 of the Complaint, admits.

14. In response to Paragraph 14 of the Complaint, MTE states that this paragraph
constitutes a legal position to which no responsive pleading is required.

15. In response to Paragraph 15 of the Complaint, denies as stated, and restates and
incorporates the above response to Paragraph 2 of the Complaint.

16. In response to Paragraph 16 of the Complaint, denies as stated, and refers the
Court to the contracts for a true and accurate recitation of the contents thereof. MTE
Affirmatively states that, to the extent that the Government is referring to the Hazardous Fuels
Reduction Proposal (“the Proposal”) at issue, that Proposal was funded by BIA at approximately
$68,548.

17. In response to Paragraph 17 of the Complaint, denies as stated. MTE restates and

incorporates the above response to Paragraph 2 of the Complaint.
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18. In response to Paragraph 18 of the Complaint, denies as stated. MTE admits that
BIA awarded to MTE mature contracts for forest management and roads maintenance. MTE
affirmatively states that more than two mature contracts are relevant to the allegations made in
the Complaint.

19. In response to Paragraph 19 of the Complaint, denies as stated and incorporates
the above response to Paragraph 2.

20. In response to Paragraph 20 of the Complaint, denies as stated, and incorporates
MTE’s response above to Paragraph 2 and its responses below to Paragraphs 22 and 23 of the
Complaint.

21.  Inresponse to Paragraph 21 of the Complaint, states that the allegations consist of
a legal conclusion to which no responsive pleading is required.

22. In response to Paragraph 22 of the Complaint, admits that Congress appropriated
certain funds to the U.S. Department of Interior (“DOI”) in connection with the ISDEA. On
information and belief, with the exception of a direct Congressional appropriation to an Indian
tribe, DOI determines the funding formula and the amount of such funds to be allocated to its
various regional offices, including the United States Department of Interior — Bureau of Indian
Affairs -- Midwest Regional Office (“Regional Office”), who in turn, advises Indian Tribes
within that region as to the amount of funds the Regional Office will make available to each
Indian tribe. MTE is without information sufficient to form a belief as to how BIA determined
that funds were to be allocated to MTE and whether that funding formula is fair and reasonable.
Denies the remaining allegations.

23. In response to Paragraph 23 of the Complaint, denies as stated. @MTE

affirmatively alleges that mature-contract federal funds deposited into financial accounts under
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MTE’s control became MTE funds and any subsequent withdrawal or transfer of such funds
constituted a withdrawal or transfer by MTE of MTE’s own funds.

24. In response to Paragraph 24 of the Complaint, MTE admits that it provided
quarterly Financial Status Reports to the BIA using Standard Form 269A (“Form 269A”). MTE
denies the remaining allegations as stated and restates and incorporates its above response to
Paragraphs 22 and 23 of the Complaint.

25. In response to Paragraph 25 of the Complaint, denies as stated, and refers the
Court to each Financial Status Report in question for a true and accurate recitation of any
certification contained therein.

26.  In response to Paragraph 26 of the Complaint, MTE admits that, in or about
February 1995, the BIA awarded Contract No. CTF58X00104 to MTE, and refers the Court to
Contract No. CTF5800104 for the contents thereof. MTE affirmatively alleges that
Contract No. CTF5800104 is a mature contract.

27. In response to Paragraph 27 of the Complaint, MTE admits that in or about
December 2000, the BIA awarded Contract No. CTF58X00112 to MTE, and refers the Court to
Contract No. CTF5800112 for a true and accurate recitation of the contents thereof. MTE
affirmatively alleges that Contract No. CTF5800112 is a mature contract.

28. In response to Paragraph 28, MTE admits that, as described in more detail in the
above-referenced Paragraph 22 of this Complaint, funds appropriated by Congress have been
allocated to MTE. MTE utilized such funds in connection with its performance of its mature
contracts awarded by the BIA. MTE is currently without information sufficiently to form a
belief as to the truth of allegations as to specific amounts allocated to MTE over the specific time

periods referenced in the Complaint and therefore denies them.
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29.  In response to Paragraph 29 of the Complaints, MTE refers the Court to the
referenced contract for a true and accurate recitation of its contents. MTE also restates and
incorporates the above response to Paragraph 2 of the Complaint.

30. In response to Paragraph 30 of the Complaint, refers to the documents themselves
for the true and accurate description of the “Statement of Work for the Roads Maintenance
Contract.”

31. In response to Paragraph 31 of the Complaint, MTE admits that, in or about
January 1997, the BIA awarded Contract No. CTF5800108 to MTE. MTE affirmatively alleges
that Contract No. CTF5800108 is a mature contract.

32.  In response to Paragraph 32 of the Complaint, MTE admits that in or about
November 2000, the BIA awarded Contract No. CTF5800110 to MTE. MTE affirmatively
alleges that Contract No. CTF5800110 is a mature contract.

33. In response to Paragraph 33, MTE refers the Court to Contract Nos.
CTF58X00108 and CTF58X00110 for a true and accurate recitation of their contents and restates
and incorporates its above responses to Paragraphs 22 and 28 of the Complaint.

34. In response to Paragraph 34 of the Complaint, MTE refers the Court to such
contracts for a true and accurate recitation of their contents, and restates and incorporates the
above response to Paragraph 2 of the Complaint.

35. In response to Paragraph 35 of the Complaint, admits that MTE, at the request of
the Regional Office, made and that office approved a Hazardous Fuels Reduction Proposal for
2001 (“Proposal). MTE affirmatively states that the Regional Office informed MTE that the

Hazardous Fuel Reduction program was virtually identical to the then-existing fire suppression
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program and that the amount at issue in connection with the Proposal for year 2001 was a
approximately $68,548.

36. In response to Paragraph 36 of the Complaint, denies as stated.

37. In response to Paragraph 37 of the Complaint, denies as stated.

38. In response to Paragraph 38 of the Complaint, denies as stated. @MTE
affirmatively states that at various points in time throughout 2001 the invoices for hazardous
fuels reduction work at issue were provided to David Congos (“Congos”), the onsite trust
forester, for his review and, as appropriate, presentment to the Regional Office. On information
and belief, sometime in late 2001 the Regional Office advised MTE that it was changing the
invoicing process. It held a number of meetings with MTE employees and Congos met with
MTE’s professional accountants, at which discussions on the new invoice procedure occurred.
During those discussions, the Regional Office insisted that, because of the changes the Regional
Office was implementing, Pecore, as Forest Manager, must sign a newly designed request for
reimbursement of the expenses incurred in Hazardous Fuels Reduction and that his signature
should appear underneath a certification. The Regional Office also insisted that Conrad Waniger
must also sign the request for reimbursement. BIA implemented the new invoicing procedure
sometime February 2002 and, thereafter, advised MTE to resubmit the hazardous fuel reduction
invoices referred to in this allegation. MTE refers the Court to those versions of the invoices
containing a purported certification for the true and accurate recitation of such certification.

39. In response to Paragraph 39 of the Complaint, denies as stated. @MTE
affirmatively alleges that it had already obtained oral permission for the purchases, as confirmed
in Pecore’s May 5, 1998 letter, and other documents, and refers the Court to that letter for a true

and accurate recitation of the contents thereof.
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40. In response to Paragraph 40 of the Complaint, admits.

41. In response to Paragraph 41 of the Complaint, refers the Court to that
correspondence for a true and accurate recitation of the contents thereof.

42. In response to Paragraph 42, refers the Court to that correspondence for a true and
accurate recitation of the contents thereof. MTE affirmatively states that the text of that
correspondence refers to a conversation between Pecore and BIA wherein Pecore informed BIA
that it had failed to provide ‘“adequate funding,” to support the contract at issue and that,
accordingly, MTE was “unable [to] perform this contract in accordance with its terms,
conditions, or provisions.” MTE had also been expending hundreds of thousands of dollars of its
own funds to compensate for BIA’s failure to adequately fund the work performed by MTE
pursuant to that contract.

43. In response to Paragraph 43 of the Complaint, MTE states that it is without
information at this time sufficient to form a belief as to the truth of the allegations, and,
therefore, denies them.

44. In response to Paragraph 44 of the Complaint, refers the Court to that
correspondence for a true and accurate recitation of the contents thereof. MTE affirmatively
states that MTE was the prime contractor and a mature contractor, with sole and exclusive
authority concerning purchases of heavy equipment under the mature contract. The Menominee
Tribal Legislature lacked authority regarding MTE’s capital expenditures in connection its
performance of the mature contracts. BIA was aware of that lack of authority.

45. In response to Paragraph 45 of the Complaint, MTE is without information

sufficient to form a belief as to the truth of the matters therein, and therefore denies them.
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46. In response to Paragraph 46 of the Complaint, MTE denies the Complaint’s
characterization of those materials and refers the Court to that Attachment for a true and accurate
recitation of the contents thereof. MTE affirmatively states that OMB Circular A-87 (“Circular
A-87”) 1s merely a supplementary interpretive guideline for general guidance to government
agencies to promote consistency and efficiency.

MTE affirmatively states that, on information and belief, the Regional Office knowingly
and intentionally failed to provide MTE with a copy of Circular A-87, as the entirety of Circular
A-87 was then only available as an OMB document. Moreover, by BIA’s words and conduct,
BIA orally approved of, or in the alternative waived approval as to, each capital expenditure
referenced in the Complaint. Affirmatively states that federal statutes and regulations are
relevant to MTE’s performance of contracts pursuant to the ISDEA.

Furthermore, MTE affirmatively states that the transactions the Government allege to
have violated Section H-7 were subject to audit, which audit resulted in no audit finding or
questioned cost required to be reported under OMB Circular A-133 (“Circular A-133”). The
Government and BIA received a copy of each of the annual audit reports concerning MTE’s
administration of the mature contracts.

47. In response to Paragraph 47 of the Complaint, restates and incorporates its above
response to Paragraph 46 of the Complaint and refers the Court to that Attachment for a true and
accurate recitation of the contents thereof. Affirmatively states that federal statutes and
regulations are relevant to MTE’s performance of contracts pursuant to the ISDEA. Moreover,
by BIA’s words and conduct, BIA orally approved of, or in the alternative waived approval as to,
each capital expenditure referenced in the Complaint. MTE affirmatively alleges that the

transactions the Government alleges violated Section H-7 were subject to audit, which audit
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resulted in no audit finding or questioned cost required to be reported under Circular A-133.
Moreover, the Government and BIA received a copy of each of the annual audit reports
concerning MTE’s administration of the mature contracts.

48. In response to Paragraph 48 of the Complaint, denies as stated and restates and
incorporates its above response to Paragraph 46 of the Complaint. MTE affirmatively states that
it had obtained prior oral permission for the expenditures. MTE also states that a meeting
occurred in Minneapolis, MN on or about June 16, 1998, in which MTE personnel met with BIA
officials to discuss, among other issues, the expenditures for the equipment. In response to that
meeting, the Regional Office’s Director, Larry Morrin, wrote to MTE stating:

With regard to the purchase of equipment, thank you for pointing out the potential

conflict between section H-7 of the current roads maintenance contract and the

language of the self-determination regulations issued in 1996. We appreciate

your willingness to request purchase of equipment in writing according to section

H-7 of the existing contract. We also expect that Menominee Tribal Enterprises

will request a deletion of that section when fiscal year 1999 funds are added to the

contract or sooner.

The Regional Office improperly failed, through clerical error or otherwise, to delete the
inconsistent section when it added fiscal year 1999 funds to the mature contract. On information
and belief, Congos knew of the construction of the building and the purchase of the equipment at
issue, and that those items were being used to support the mature contracts. Neither Congos nor
any the Regional Office official raised any timely objection to those expenditures.

On further information and belief, the Regional Office knew that it would need to provide
MTE with government surplus heavy equipment, fund the purchase of new heavy equipment, or
fund lease payments on leased heavy equipment if MTE was to perform the scope of work

required by such contracts. In addition, under the contracts, MTE had sole discretion to

determine the capital equipment, leases, rentals, property, or services MTE was required to
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perform its obligations. MTE’s expenditure of contract funds to purchase heavy equipment and
a vehicle for maintaining BIA roads was a proper use of contract funds pursuant to the ISDEA
along with the rules and regulations promulgated thereto. On information and belief, the
Government knew or should have known that an inconsistency existed between the regulations
implementing ISDEA and relevant provisions of Contract Nos. CTF58X00104 and
CTF58X00112 with respect to such purchases and, either inadvertently, knowingly or
intentionally, failed to amend the contracts to reflect the regulation until after MTE was no
longer the prime contractor.

49. In response to Paragraph 49 of the Complaint, admits that in 1999 MTE
purchased a Caterpillar Model 143H Road Grader. Furthermore, at all relevant times, MTE used
the Grader to support the federal contracts despite the Government’s failure to make lease
payments for the use of that equipment. Further admits that the MTE Board of Directors
approved that purchase after being informed that the purchase was appropriate within the mature
contract, the price was properly quoted, proper bids were received and reviewed, and that BIA
would reimburse the expense. Denies the remaining characterizations and allegations.

50. In response to Paragraph 50 of the Complaint, denies the allegations and restates
and incorporates its above response to Paragraph 48 of the Complaint.

51. In response to Paragraph 51 of the Complaint, admits.

52. In response to Paragraph 52, MTE states that the particular version of Form 269A
being referenced is not attached as an exhibit to the Complaint and, accordingly, MTE is without
information sufficient to form a belief as to the truth of the allegations, and, therefore, denies

them. MTE affirmatively alleges that the Government’s description of Form 269A as an
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“invoice” is a mischaracterization. That Form is a report about certain cash flows and
expenditures of MTE.

53. In response to Paragraph 53 of the Complaint, admits only that in 1999 MTE
spent $67,969.44 to purchase a Caterpillar Model 426C Backhoe Loader. Furthermore, at all
relevant times, MTE used the Loader to support the federal contracts despite the Government’s
failure to make lease payments for the use of that equipment, and denies the remaining
characterizations and allegations.

54. In response to Paragraph 54 of the Complaint, denies the allegations, and restates
and incorporates its above response to Paragraph 48 of the Complaint.

55. In response to Paragraph 55 of the Complaint, admits.

56. In response to Paragraph 56 of the Complaint, MTE states that the particular
version of Form 269A being referenced is not attached as an exhibit to the Complaint and,
accordingly, MTE is without information sufficient to form a belief as to the truth of those
allegations, and, therefore, denies them. MTE affirmatively alleges that the Government’s
description of Form 269A as an “invoice” is a mischaracterization. That Form is a report about
certain cash flows and expenditures of MTE. In addition, MTE affirmatively states that such
accounting guidelines are invalid to the extent they are inconsistent with the provisions of the
ISDEA.

57. In response to Paragraph 57 of the Complaint, admits only that in 1999 MTE
spent $24,932 to purchase a Chevrolet pick-up truck. Furthermore, at all relevant times, MTE
used the pick-up truck to support the federal contracts despite the Government’s failure to make
lease payments for the use of that equipment, and denies the remaining characterizations and

allegations.
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58. In response to Paragraph 58 of the Complaint, denies the allegations and restates
and incorporates its above response to Paragraph 48 of the Complaint.

59. In response to Paragraph 59 of the Complaint, admits.

60. In response to Paragraph 60 of the Complaint, restates and incorporates its above
response to Paragraph 46 of the Complaint. MTE states that the particular version of Form 269A
being referenced is not attached as an exhibit to the Complaint and, accordingly, MTE is without
information sufficient to form a belief as to the truth of the allegations, and, therefore, denies
them. MTE affirmatively alleges that the Government’s description of Form 269A as an
“invoice” is a mischaracterization. That Form is a report about certain cash flows and
expenditures of MTE.

61. In response to Paragraph 61 of the Complaint, admits only that, commencing in
2000 and for a total expense of approximately $296,400, MTE constructed a garage.
Furthermore, at all relevant times, MTE used the garage to support the federal contracts despite
the Government’s failure to make lease payments for the use of that garage from the time of
construction to present, and denies the remaining characterizations and allegations.

62. In response to Paragraph 62 of the Complaint, denies the allegations and restates
and incorporates its above response to Paragraph 48 of the Complaint.

63. In response to Paragraph 63 of the Complaint, restates and incorporates its above
response to Paragraph 46 of the Complaint. MTE states that the particular version of Form 269A
being referenced is not attached as an exhibit to the Complaint and, accordingly, MTE is without
information sufficient to form a belief as to the truth of the allegations, and, therefore, denies

them. MTE affirmatively alleges that the Government’s description of Form 269A as an
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“invoice” is a mischaracterization. That Form is a report about certain cash flows and
expenditures of MTE.

64. In response to Paragraph 64 of the Complaint, admits only that in 2000 MTE
spent $112,044 to purchase a Mack snowplow truck and another piece of equipment. MTE
affirmatively states that, at all relevant times, MTE used the snowplow truck and other
equipment to support the federal contracts despite the Government’s failure to make lease
payments for the use of that equipment, and denies the remaining characterizations and
allegations.

65. In response to Paragraph 65 of the Complaint, denies the allegations and restates
and incorporates its above response to Paragraph 48 of the Complaint.

66. In response to Paragraph 66 of the Complaint, admits.

67. In response to Paragraph 67 of the Complaint, restates and incorporates its above
response to Paragraph 46 of the Complaint. MTE states that the particular version of Form 269A
being referenced is not attached as an exhibit to the Complaint and, accordingly, MTE is without
information sufficient to form a belief as to the truth of those allegations, and, therefore, denies
them. MTE affirmatively alleges that the Government’s description of Form 269A as an
“invoice” is a mischaracterization. That Form is a report about certain cash flows and
expenditures of MTE.

68. In response to Paragraph 68 of the Complaint, denies and restates and
incorporates its above response to Paragraph 46 of the Complaint. MTE affirmatively states that
the $78,804 referenced in this paragraph was never spent by MTE instead, MTE maintained
those funds in an interest-bearing account (its Reserve for Asset Replacement account) and, at all

relevant times, the Regional Office and Congos were aware of the Reserve, knew that its purpose

3767456.1 17



Case 1:07-cv-00316-WCG  Filed 04/24/2007 Page 18 of 42 Document 6

was to accumulate funds to pay for the cost of replacing out-dated heavy equipment and
expansion as necessary in the future. Moreover, in accordance with the terms of a
Memorandum of Agreement between the Regional Office, the Menominee Indian Tribe of
Wisconsin and MTE, (MOA No. AGF50020023) and with Regional Office knowledge and
consent, MTE affirmatively states that on September 12, 2002, it transferred the $78,804 to the
Menominee Indian Tribe of Wisconsin where, on information and belief, those funds remain to
date.

69. In response to Paragraph 69 of the Complaint, denies that it made any improper
capital expenditures and states that it is without information sufficient to form a belief as to the
particular shortfall referenced and, therefore, denies the allegations regarding it. MTE
affirmatively states that any shortfalls in funding for federal contracts administered by MTE
were not the product of capital expenditures but instead the BIA’s decision to under-fund the
contracts.

70. In response to Paragraph 70 of the Complaint, MTE admits.

71. In response to Paragraph 71 of the Complaint, denies and restates and
incorporates its above response to Paragraph 5 of the Complaint.

72. In response to Paragraph 72 of the Complaint, states MTE is without information
sufficient to form a belief as to the truth of the allegations, and therefore denies them.

73. In response to Paragraph 73 of the Complaint, states MTE is without information
sufficient to form a belief as to the truth of the allegations therein, and therefore denies them.

74. In response to Paragraph 74 of the Complaint, states MTE is without information

sufficient to form a belief as to the truth of the allegations, and therefore denies them.
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75. In response to Paragraph 75 of the Complaint, states MTE is without information
sufficient to form a belief as to the truth of the allegations therein, and therefore denies them.

76. In response to Paragraph 76 of the Complaint, states MTE is without information
sufficient to form a belief as to the truth of the allegations therein, and therefore denies them.

77. In response to Paragraph 77 of the Complaint, states MTE is without information
sufficient to form a belief as to the truth of the allegations regarding the alleged conversations
between Pecore and Congos, and therefore denies them. MTE also denies the Government’s
characterizations of the referenced invoices and refers the Court to the invoices for a true and
accurate recitation of the contents thereof.

78. In response to Paragraph 78 of the Complaint, MTE states that the version of
Invoice 200 being referenced is not attached as an exhibit to the Complaint and, accordingly,
MTE is without information sufficient to form a belief as to the truth of the allegations, and,
therefore, denies them. MTE affirmatively states that Invoice 200 is an invoice for Hazardous
Fuel Reduction activities. On information and belief, the operative version of Invoice 200 was
prepared by MTE employee Jacci Pubanz, who gave the Invoice to Congos, who in turn
forwarded it to the Regional Office for payment.

79. In response to Paragraph 79 of the Complaint, MTE denies as stated, and refers
the Court to the invoice for a true and accurate recitation of its content. MTE also incorporates
its above response to Paragraph 78 of the Complaint.

80. In response to Paragraph 80 of the Complaint, denies as stated, and refers the
Court to the invoice for a true and accurate recitation of its content.

81. In response to Paragraph 81 of the Complaint MTE states that the particular

accomplishment maps being referenced are not attached as exhibits to the Complaint and,
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accordingly, MTE is without information sufficient to form a belief as to the truth of the
allegations, and, therefore, denies them.

82. In response to Paragraph 82 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of the allegations and, therefore, denies
them.

83.  In response to Paragraph 83 of the Complaint, states that the purported version of
Invoice 200 being referenced is not attached as an exhibit to the Complaint and, accordingly,
MTE is without information sufficient to form a belief as to the truth of the allegations, and,
therefore, denies them.

84. In response to Paragraph 84 of the Complaint, MTE states that the version of
Invoice 202 being referenced is not attached as an exhibit to the Complaint and, accordingly,
MTE is without information sufficient to form a belief as to the truth of the allegations, and,
therefore, denies them. MTE affirmatively states, on information and belief, that Invoice 202 is
an invoice for Fire Suppression activities. Moreover, on information and belief, the operative
version of Invoice 202 was prepared by MTE employee Jacci Pubanz, who gave the Invoice to
Congos, who in turn forwarded it to Regional Office for payment.

85. In response to Paragraph 85 of the Complaint, states that the version of Invoice
202 being referenced is not attached as an exhibit to the Complaint, and, accordingly, MTE is
without information sufficient to form a belief as to the truth of the allegations and therefore
denies them. MTE also refers the Court to its above response to Paragraph 84 of the Complaint.

86. In response to Paragraph 86 of the Complaint, MTE states that the

accomplishment maps being referenced are not attached as exhibits to the Complaint and,
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accordingly, MTE is without information sufficient to form a belief as to the truth of the
allegations, and, therefore, denies them.

87. In response to Paragraph 87 of the Complaint, MTE states that the
accomplishment maps being referenced are not attached as exhibits to the Complaint and,
accordingly, MTE is without information sufficient to form a belief as to the truth of the
allegations, and, therefore, denies them.

88. In response to Paragraph 88 of the Complaint, MTE states that the
accomplishment maps being referenced are not attached as exhibits to the Complaint and,
accordingly, MTE is without information sufficient to form a belief as to the truth of the
allegations, and, therefore, denies them.

89. In response to Paragraph 89 of the Complaint, states that the operative version of
Invoice 202 and the accomplishment maps being referenced are not attached as exhibits to the
Complaint and, accordingly, MTE is without information sufficient to form a belief as to the
truth of the allegations and, therefore, denies them.

90. In response to Paragraph 90 of the Complaint, MTE states that the specific
accomplishment maps being referenced are not attached as exhibits to the Complaint and,
accordingly, MTE is without information sufficient to form a belief as to the truth of the
allegations, and, therefore, denies them.

91. In response to Paragraph 91 of the Complaint, MTE is without information
sufficient to form a belief as to the truth of the allegations and, therefore, denies them.

92. In response to Paragraph 92 of the Complaint, denies.
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93. In response to Paragraph 93 of the Complaint, denies. MTE affirmatively states
that Invoice Nos. 212, 214, 217, 219, 224, and 248, were never submitted to the BIA for
payment, and, in fact, BIA never paid any of these invoices.

94. In response to Paragraph 94 of the Complaint, MTE admits that Invoice 212,
dated June 28, 2001, Invoice No. 214, dated September 13, 2001, Invoice No. 217, dated
October 23, 2001, Invoice No. 219, dated October 23, 2001, Invoice No. 224, dated
November 9, 2001, and Invoice No. 248, dated March 27, 2002, were not paid by the BIA, but
affirmatively states that neither the BIA nor Congos informed MTE of any “suspicion of fraud in
connection with the invoices” until the Regional Office notified MTE on August 22, 2002 and
refers the Court to that letter for a true and accurate recitation of the contents thereof.

95. In response to Paragraph 95 of the Complaint, MTE states that the version of
Invoice 212 being referenced is not attached as an exhibit to the Complaint and, accordingly,
MTE is without information sufficient to form a belief as to the truth of the allegations, and,
therefore, denies them.

96. In response to Paragraph 96 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of the allegations, and, therefore, denies
them

97. In response to Paragraph 97 of the Complaint, states that the particular
accomplishment maps being referenced are not attached as exhibits to the Complaint and,
accordingly, MTE is without information sufficient to form a belief as to the truth of the
allegations, and, therefore, denies them.

98. In response to Paragraph 98 of the Complaint, specifically denies that the

referenced invoices were submitted to the BIA for payment, and states that MTE is otherwise
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without information sufficient to form a belief as to the truth of the allegations and, therefore,
denies them.

99. In response to Paragraph 99 of the Complaint states that the internal invoices and
requests being referenced are not attached as exhibits to the Complaint and, accordingly, MTE is
without information sufficient to form a belief as to the truth of the allegations, and, therefore,
denies them.

100. In response to Paragraph 100 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of the allegations, and, therefore, denies
them.

101. In response to Paragraph 101 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of the allegations, and therefore denies them

102. In response to Paragraph 102 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of the allegations and therefore denies them

103. In response to Paragraph 103 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of the allegations, and therefore denies
them.

104. In response to Paragraph 104 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of the allegations, and therefore denies
them.

105. In response to Paragraph 105 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of those allegations, and therefore denies

the same.

3767456.1 23



Case 1:07-cv-00316-WCG  Filed 04/24/2007 Page 24 of 42 Document 6

106. In response to Paragraph 106 of the Complaint, admits that, on or about
December 13, 2001, Congos sent a memorandum to Pecore but states that MTE is without
information sufficient to form a belief as to whether Congos also sent the memorandum to
Waniger. MTE refers the Court to that memorandum for a true and accurate recitation of the
contents thereof.

107. In response to Paragraph 107 of the Complaint, MTE refers the Court to that
memorandum for a true and accurate recitation of the contents thereof.

108. In response to Paragraph 108 of the Complaint, MTE refers the Court to that
memorandum for a true and accurate recitation of the contents thereof.

109. In response to Paragraph 109 of the Complaint, MTE refers the Court to that
memorandum for a true and accurate recitation of the contents thereof.

110. In response to Paragraph 110 of the Complaint, MTE refers the Court to that
memorandum for a true and accurate recitation of the contents thereof.

111.  In response to Paragraph 111 of the Complaint, MTE refers the Court to that
memorandum for a true and accurate recitation of the contents thereof.

112.  In response to Paragraph 112 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of the allegations, and therefore denies
them.

113. In response to Paragraph 113 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of the allegations, and therefore denies

them.
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114. In response to Paragraph 114 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of the allegations, and therefore denies
them.

115. In response to Paragraph 115 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of the allegations, and therefore denies
them.

116. In response to Paragraph 116 of the Complaint, MTE states that it is without
sufficient information as to Waniger’s transmission of the referenced memorandum and therefore
denies the allegations as to such transmission and refers the Court to that memorandum for a true
and accurate recitation of the contents thereof.

117. In response to Paragraph 117 of the Complaint, MTE states that it is without
sufficient information regarding transmission of the referenced memorandum and therefore
denies the allegations as to the transmission and refers the Court to that memorandum for a true
and accurate recitation of the contents thereof.

118. In response to Paragraph 118 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of the allegations, and therefore denies
them.

119. In response to Paragraph 119 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of the allegations, and therefore denies
them.

120. In response to Paragraph 120 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of the allegations regarding Congos’s “spot-

checks,” and therefore denies them. MTE also denies the remaining allegations.
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121. In response to Paragraph 121 of the Complaint, admits that Jay West wrote a
letter to Lawrence Waukau on or about February 2002 and refers the Court to that letter for a true
and accurate recitation of the contents thereof.

122.  In response to Paragraph 122 of the Complaint, MTE refers the Court to the
February 2002 letter from Jay West for a true and accurate recitation of its contents.

123.  In response to Paragraph 123 of the Complaint, denies as stated.

124. In response to Paragraph 124 of the Complaint, denies the Government’s
characterization. Moreover, MTE is without information sufficient to form a belief as to the
truth of the allegation about the alleged recommendation, and therefore denies them. MTE also
restates and incorporates its above responses to Paragraph 94 of the Complaint.

125. In response to Paragraph 125 of the Complaint, states that, except to expressly
deny that substantial work under the invoices had not been performed, MTE is without sufficient
information to form a belief as to the truth of the allegations and therefore denies them.

126. In response to Paragraph 126 of the Complaint, states that MTE is without
information sufficient to form a belief as to the truth of the allegations, and therefore denies
them.

127.  In response to Paragraph 127 of the Complaint, denies.

128. In response to Paragraph 128 of the Complaint, denies. MTE denies the
remaining allegations of paragraph 128.

129. In response to Paragraph 129 of the Complaint, denies as stated. MTE also
restates and incorporates its above responses to Paragraph 94 of the Complaint.

130. In response to Paragraph 130 of the Complaint, denies as stated, and affirmatively

alleges that no version of Invoice Nos. 220 or 222 were submitted to the BIA for payment. MTE
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refers the Court to Invoice Nos. 220 and 222 for a true and accurate recitation of the contents
thereof.

131. In response to Paragraph 131 of the Complaint, states that MTE 1is without
sufficient information to form a belief as to the truth of the allegations, and therefore denies
them.

132.  In response to Paragraph 132 of the Complaint, MTE states that the version of
Invoice No. 220 that is being referenced is not attached as an exhibit to the Complaint and
accordingly, MTE is without information sufficient to form a belief as to the truth of the
allegations, and, therefore, denies them.

133.  In response to Paragraph 133 of the Complaint, MTE states that the version of
Invoice No. 222 that is being referenced is not attached as an exhibit to the Complaint and
accordingly, MTE is without information sufficient to form a belief as to the truth of the
allegations, and, therefore, denies them.

134.  In response to Paragraph 134 of the Complaint, denies.

135. In response to Paragraph 135 of the Complaint, denies as to MTE and is without
sufficient information as to the states of mind of the other Defendants and therefore denies
allegations concerning such states of mind.

136. In response to Paragraph 136 of the Complaint, denies.

137.  In response to Paragraph 137 of the Complaint, denies.

138. In response to Paragraph 138 of the Complaint, states that neither the “internal
invoices” nor the SF269A reports being referenced are attached as exhibits to the Complaint;
accordingly, MTE is without information sufficient to form a belief as to the truth of the

allegations, and therefore denies them. MTE specifically denies that the Government’s
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characterization of Form 269A as an “invoice” and its allegation that MTE submitted such form
as an “invoice document.” That Form is and has only been used by MTE as a report about
certain cash flows and certain expenditures.

139. In response to Paragraph 139 of the Complaint, denies as stated. @MTE
affirmatively states that the Government’s description of Form 269A as an “invoice” is a
mischaracterization. That form is a report about certain cash flows and expenditures. Further,
MTE states that the SF269A report was accurate.

140. In response to Paragraph 140 of the Complaint, denies as stated. @MTE
affirmatively states that the Government’s description of Form 269A as an “invoice” is a
mischaracterization. That form is a report about certain cash flows and expenditures. Further,
MTE states that the SF269A report was accurate.

141. In response to Paragraph 141 of the Complaint, states that the accomplishment
maps being referenced are not attached as exhibits to the Complaint and, accordingly, MTE is
without information sufficient to form a belief as to the truth of the allegations, and, therefore
denies them.

142.  In response to Paragraph 142 of the Complaint, states that the accomplishment
maps being referenced are not attached as exhibits to the Complaint and, accordingly, MTE is
without information sufficient to form a belief as to the truth of the allegations, and, therefore,
denies them. MTE denies that it double or triple billed for the same work.

143.  In response to Paragraph 143 of the Complaint, states that MTE lacks sufficient
information to form a belief as to the truth of the allegations and therefore denies them.

144. In response to Paragraph 144 of the Complaint, denies.

145. In response to Paragraph 145 of the Complaint, denies.
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146. In response to Paragraph 146 of the Complaint, denies.

147. In response to Paragraph 147 of the Complaint, MTE denies the Government’s
characterization and refers the Court to those mature contracts for a true and accurate recitation
of the contents thereof. MTE also affirmatively states that provisions of the ISDEA are relevant
to the allocation of such funds and costs.

148. In response to Paragraph 148 of the Complaint, states that the paragraph
constitutes a legal proposition, as to which no responsive pleading is required.

149.  In response to Paragraph 149 of the Complaint, refers the Court to those mature
contracts for a true and accurate recitation of the contents thereof. MTE affirmatively states that
provisions of the ISDEA are relevant to the allocation of such funds and costs.

150. In response to Paragraph 150 of the Complaint, restates and incorporates its above
response to Paragraph 46 of the Complaint and refers the Court to the then Circular A-87 for a
true and accurate recitation of the contents thereof.

151. In response to Paragraph 151, states that said paragraph consists solely of a
conclusion of law, as to which no responsive pleading is required. As to related facts, MTE
affirmatively alleges that during the time period at issue, indirect costs related to MTE’s roads
contracts were over-funded, whereas direct costs for performance of federal self-determination
contracts relating to forest management — MTE’s primary function pursuant to the Management
Plan — were under-funded by the BIA. On the advice of the Company’s certified professional
accountants, MTE therefore transferred its funds as to indirect costs to accounts to cover direct
cost for use solely in connection with federal programs and solely for the benefit of Menominee

forest lands. The contracts at issue were audited under GAAP principles, each and every year.
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A copy of each such annual audit was provided to the Government, and it never objected to such
audits or raised any concerns regarding the transfer.

152. In response to paragraph 152, refers the Court to the then Circular A-87 a true and
accurate recitation of the contents thereof and affirmatively alleges that MTE at all times it used
federal funds only for proper purposes.

153.  In response to Paragraph 153 of the Complaint, denies as stated.

154. In response to Paragraph 154 of the Complaint, states that it is without
information sufficient to form a belief as to what Melvin Firemoon allegedly wrote, and
therefore denies the allegations.

155. In response to Paragraph 155 of the Complaint, MTE refers the Court to the
correspondence for a true and accurate recitation of the contents thereof and further states that
provisions of the ISDEA are relevant to the allocation of such funds and costs.

156. In response to Paragraph 156 of the Complaint, MTE refers the Court to the
correspondence for a true and accurate recitation of the contents thereof and further states that
provisions of the ISDEA are relevant to the allocation of such funds and costs.

157. In response to Paragraph 157 of the Complaint, MTE is without information
sufficient to form a belief as to the truth of the allegations, and therefore denies them.

158. In response to Paragraph 158 of the Complaint, MTE is without information
sufficient to form a belief as to the truth of the allegations, and therefore denies them.

159. In response to Paragraph 159 of the Complaint, MTE is without information
sufficient to form a belief as to the truth of the allegations, and therefore denies them.

160. In response to Paragraph 160 of the Complaint, MTE denies the Government’s

characterization. MTE is also without information sufficient to form a belief as to the truth of
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the allegations regarding the alleged July 26, 2000 meeting, and therefore denies any allegations
relating to it. MTE also restates and incorporates its above response to Paragraph 152 of the
Complaint.

161. In response to Paragraph 161 of the Complaint, MTE denies the Government’s
characterization. MTE also restates and incorporates its above response to Paragraph 152 of the
Complaint.

162. In response to Paragraph 162 of the Complaint, MTE denies the Government’s
characterization. MTE also restates and incorporates its above response to Paragraph 152 of the
Complaint.

163. In response to Paragraph 163 of the Complaint, MTE denies the Government’s
characterization. MTE also restates and incorporates its above response to Paragraphs 46 and
152 of the Complaint.

164. In response to Paragraph 164 of the Complaint, MTE denies the Government’s
characterization. MTE also restates and incorporates its above response to Paragraph 152 of the
Complaint. MTE denies that it submitted Form 269A as an “invoice” document. That Form is
and has always been used by MTE only as a report about certain cash flows and expenditures.

165. In response to Paragraph 165 of the Complaint, MTE denies the Government’s
characterization. MTE also restates and incorporates its above response to Paragraph 152 of the
Complaint.

166. In response to Paragraph 166 of the Complaint, MTE denies the Government’s
characterization. MTE also restates and incorporates its above response to Paragraph 152 of the

Complaint.
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167. In response to Paragraph 167 of the Complaint, MTE denies the Government’s
characterization. MTE also restates and incorporates its above response to Paragraph 152 of the
Complaint. MTE expressly denies that Form 269A as an “invoice.” That form is, and MTE has
always used it only as, a report about certain cash flows and expenditures.

168. In Response to Paragraph 168 of the Complaint, MTE restates and incorporates its
responses to Paragraphs 1-167 of the Complaint.

169. In Response to Paragraph 169 of the Complaint, denies.

170. In Response to Paragraph 170 of the Complaint, denies.

171.  In response to Paragraph 171 of the Complaint, MTE restates and incorporates its
responses to Paragraphs 1-171 of the Complaint.

172.  In response to Paragraph 172 of the Complaint, denies.

173. In response to Paragraph 173 of the Complaint, denies.

174.  In response to Paragraph 174 of the Complaint, MTE restates and incorporates its
responses to Paragraphs 1-173 of the Complaint.

175.  In response to Paragraph 175 of the Complaint, denies.

176.  In response to Paragraph 176, denies.

177.  In response to Paragraph 177, MTE refers the Court to the “equipment identifiers”
for a true and accurate recitation of the contents thereof.

178.  In response to Paragraph 178, denies.

179.  In response to Paragraph 179, denies.

180. In response to Paragraph 180, denies.

181. In response to Paragraph 181 of the Complaint, denies.
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182. In response to Paragraph 182 of the Complaint, MTE restates and incorporates its
responses to Paragraphs 1-181 of the Complaint.

183. In response to Paragraph 183 of the Complaint, denies.

184. In response to Paragraph 184 of the Complaint, denies

185. In response to Paragraph 185, MTE restates and incorporates its responses to
Paragraphs 1-185 of the Complaint.

186. In response to Paragraph 186, denies.

187. In response to Paragraph 187 of the Complaint, denies the allegations and further
denies that the Government has suffered any harm entitling it to damages or to any other relief.

Without assuming the burden of proof as to any matter on which the Government bears
such burden and without waiving any of the specific denials set forth in the Answer above, MTE
states and allege for its additional defenses as follows:

SECOND DEFENSE

I. Under its trust relationship with the Menominee Indian Tribe of Wisconsin, the
Government is obligated to provide certain governmental services for managing the Menominee
forest lands to the enrolled members of the Menominee Indian Tribe of Wisconsin (“Menominee
People”), acting through their duly recognized government. Under the mature contracts
(Contract Nos. CTF58X00108 and CTF58X00110) MTE, as a prime contractor possessing
mature contract status, agreed to manage the Menominee forest lands that the Government, as
trustee, is obligated to provide to the Menominee people. The Government agreed to provide

MTE funding sufficient to cover the costs of performing such services.
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2. At all relevant times, MTE managed the Menominee forest lands for the
Government and the Menominee Indian Tribe of Wisconsin under and in accordance with these
contracts.

3. The forest management and road maintenance services MTE performed under the
contracts benefited the Government as trustee and the Menominee Indian Tribe of Wisconsin and
the Menominee people as the beneficiaries of the trust relationship.

4, The Government knowingly and intentionally funded
Contract Nos. CTF58X00108 and CTF58X00110 at a level that was insufficient to cover the
reasonable costs of the scope of the work such contracts contemplated that MTE would perform.

5. On information and belief, the Government knew or should have known that the
forest management services that were the subject of these contracts were sufficiently important
to the Menominee people that MTE would be compelled to spend Company funds to provide
those services to the extent that the Government under-funded the contracts.

6. At no relevant time, did the Government or any of its employees discourage MTE
from expending Company funds. To the contrary, Government employees encouraged MTE to
provide and pay for the delivery of such forest management services.

7. By performing the forest management services described in the scope of work of
Contract Nos.CTF58X00108 and CTF58X00110, neither MTE, nor the Menominee Indian Tribe
of Wisconsin, nor the Menominee people relieved the Government from its commitment to
provide forest management services, directly or indirectly, under the Government’s unique and
continuing trust relationship to the Menominee people.

8. The Government has failed and refused to make any payment for work performed

by MTE in connection with Contract Nos.CTF58X00108 and CTF58X00110.
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9. If and to the extent the Government obtains any monetary award in this matter,
MTE is entitled to equitable offset or recoupment in an amount equal to the unreimbursed MTE
funds MTE expended performing Contract Nos.CTF58X00108 and CTF58X00110.

THIRD DEFENSE

10. Under its trust relationship with the Menominee Indian Tribe of Wisconsin, the
Government is obligated to provide certain governmental services for maintaining the BIA roads
for the Menominee People, acting through their duly recognized government. Under the mature
contracts (Contract Nos. CTF58X00104 and CTF58X00112), MTE, as a prime contractor
possessing mature contract status, agreed to maintain the BIA roads that the Government, as
trustee, is obligated to provide to the Menominee people. The Government agreed to provide
MTE funding sufficient to cover the costs of performing such services.

11. At all times relevant, MTE maintained the BIA roads for the Government and the
Menominee Indian Tribe of Wisconsin under and in accordance with these contracts.

12. The road maintenance services MTE performed under the contracts benefited the
Government as trustee and the Menominee Indian Tribe of Wisconsin and the Menominee
people as the beneficiaries of the trust relationship.

13. The Government knowingly and intentionally funded
Contract Nos. CTF58X00104 and CTF58X00112 at a level that was insufficient to cover the
reasonable costs of the scope of work that such contracts contemplated that MTE must perform.
Moreover, the Government also knowingly and intentionally funded
Contract Nos. CTF58X00104 and CTF58X00112 at a level that was insufficient to provide MTE
with the equipment necessary to maintain all the BIA roads covered by Contract Nos.

CTF58X00104 and CTF58X00112 and to provide adequate storage for that equipment.
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14. On information and belief, the Government knew or should have known that the
road maintenance services on the BIA roads that were the subject of these contracts were
sufficiently important to the Menominee people that MTE would be compelled to spend
Company funds to provide those services to the extent that the Government under-funded the
contracts.

15. At no relevant time, did the Government or any of its employees discourage MTE
from expending Company funds. To the contrary, some Government employees encouraged
MTE to provide and pay for the delivery of such governmental services.

16. By performing the road maintenance services described in the scope of work of
Contract Nos.CTF58X00104 and CTF58X00112, neither MTE, nor the Menominee Indian Tribe
of Wisconsin, nor the Menominee people relieved the Government from its commitment to
provide forest management services, directly or indirectly, under the Government’s unique and
continuing trust relationship to the Menominee people.

17. The Government has failed and refused to make any payment for work performed
by MTE in connection with Contract Nos.CTF58X00104 and CTF58X00112.

18. If and to the extent the Government obtains any monetary award in this matter,
MTE is entitled to equitable offset or recoupment in an amount equal to the unreimbursed funds
MTE expended performing Contract Nos.CTF58X00104 and CTF58X00112.

FOURTH DEFENSE

19. Under its trust relationship with the Menominee Indian Tribe of Wisconsin, the
Government is obligated to provide certain governmental services for hazardous fuels reduction
in the Menominee forest lands for the Menominee People, acting through their duly recognized

government.  Under the Hazardous Fuels Reduction Proposal (PCAS No. F5801DO01)
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(“Proposal”), MTE agreed to brush a predetermined number of miles of road that the
Government, as trustee, is obligated to maintain for the benefit of the Menominee people. The
Government agreed to provide MTE funding sufficient to cover the costs of performing such
services.

20. At all times relevant, MTE brushed those roads under and in accordance with the
Proposal.

21. The road brushing services MTE performed under the Proposal benefited the
Government as trustee and the Menominee Indian Tribe of Wisconsin and the Menominee
people as the beneficiaries of the trust relationship.

22.  The Government knowingly and intentionally funded the Proposal at a level that
was insufficient to cover the reasonable costs described in the Proposal that contemplated that
MTE would perform.

23. On information and belief, the Government knew or should have known that the
road brushing services that were the subject of these contracts were sufficiently important to the
Menominee people that MTE would be compelled to spend Company funds to provide those
services to the extent that the Government under-funded the contracts.

24. At no relevant time, did the Government or any of its employees discourage MTE
from expending Company funds. To the contrary, Government employees expected MTE to
provide and pay for the delivery of such road brushing services, even if that meant re-brushing
roads to satisfy their subjective standards of brushing—a standard not reflected in the Proposal.

25. By performing the road brushing forest services described in the Proposal, neither
MTE, nor the Menominee Indian Tribe of Wisconsin, nor the Menominee people relieved the

Government from its commitment to protect the Menominee forest lands from the dangers of

3767456.1 37



Case 1:07-cv-00316-WCG  Filed 04/24/2007 Page 38 of 42 Document 6

fire, directly or indirectly, under the Government’s unique and continuing trust relationship to
the Menominee people.

26. The Government has failed to make any payment for work performed by MTE in
connection with Proposal.

27. If and to the extent the Government obtains any monetary award in this matter,
MTE is entitled to equitable offset or recoupment in an amount equal to the unreimbursed funds
MTE expended performing under the Proposal.

FIFTH DEFENSE

28. As to all contracts and the Proposal, the Government was acting in its capacity as
trustee for the Menominee Indian Tribe of Wisconsin.

29. If and to the extent any actual or potential damages have been suffered by reason
of conduct alleged in the Complaint (which MTE denies), such damages have been to the trust
estate and the beneficiaries, the Menominee Indian Tribe of Wisconsin and the Menominee
people.

30. As an arm of the Menominee Indian Tribe of Wisconsin, all MTE assets are
ultimately equitably owned by the Menominee people, who are the shareholders of MTE and the
beneficiaries of the trust relationship with the Government.

31. As trustee for the Menominee people, the Government may not claim for itself
damages (whether single, double, or trebled) suffered to the trust estate and the Menominee
people and the Government may not recover attorneys’ fees, penalties, or any other form

monetary relief herein.
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SIXTH DEFENSE

32. Some or all of the Government’s claims fail to state a claim upon which relief can

be granted.

SEVENTH DEFENSE

33. MTE is not a “person” within the meaning of the False Claims Act.

EIGHTH DEFENSE

34, The Government’s claims against MTE under the False Claims Act with respect
to Invoice Nos. 212, 214, 217, 219, 220, 222, 224, and 248 fail because MTE never presented
any such invoices for payment.

NINTH DEFENSE

35. The Government’s False Claims Act claims that rely on a Financial Status Report

(Standard Form269A) fail because Form 269A is not a claim within the meaning of the False

Claims Act.
TENTH DEFENSE
36. Some or all of the Government’s claims are barred by the doctrine of sovereign
immunity.
ELEVENTH DEFENSE
37. The Government’s claims are barred by the doctrine of estoppel.
TWELFTH DEFENSE
38. The Government’s claims are barred by the doctrine of unclean hands.
THIRTEENTH DEFENSE
39. The Government’s claims are barred by the doctrine of laches.
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FOURTEENTH DEFENSE

40. The Government’s claims are barred by the doctrine of waiver.

FIFTEENTH DEFENSE

41. The Government has failed to plead its fraud-based claims with particularity as
required by Rule 9(b) of the Federal Rules of Civil Procedure.

SIXTEENTH DEFENSE

42. The Government’s claims under the False Claims Act fail for lack of the requisite
intent or scienter.

SEVENTEENTH DEFENSE

43. Some or all of the Government’s claims for relief are barred by the applicable
statutes of limitations. This includes, without limitation, all of the Government’s common law
claims and claims for statutory relief or penalties.

EIGHTEENTH DEFENSE

44. The Government’s alleged harm (which MTE denies) was caused by its own acts
and omission or the conduct of third parties for whom MTE bears no responsibility.

NINETEENTH DEFENSE

45. Errors, if any, associated with invoices submitted for payment were not material
within the meaning of the False Claims Act.

TWENTIETH DEFENSE

46.  In partial fulfillment of the Government’s trust obligation to the Menominee
Indian Tribe of Wisconsin and its members, the Management Plan obligates the Secretary of
Interior to provide the Menominee Indian Tribe of Wisconsin and MTE with technical expertise

and business advice. The mature contracts awarded to MTE, Contract Nos. CTF58X00104,
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CTF58X00108, CTF58X00110, and CTF58X00112, reaffirm the trust responsibility of the
United States to MTE to protect and conserve trust resources. However, the Government
knowingly and intentionally failed to provide or withheld the required technical expertise and
business advice in connection with MTE’s implementation of Contract Nos. CTF58X00104,
CTF58X00108, CTF58X00110, and CTF58X00112 in order to protect the trust assets of the
Menominee Indian Tribe of Wisconsin and its members, as well as MTE.

TWENTY-FIRST DEFENSE

47. In addition to the Affirmative Defenses set forth above, MTE reserves the right to

assert any other defenses of which it becomes aware in the course of discovery.

[NO FURTHER TEXT APPEARSON THIS PAGE]
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PRAYER FOR RELIEF

WHEREFORE, Defendant Menominee Tribal Enterprises demands and prays that

judgment be entered in its favor and against the United State America as follows:

I. Dismissing all Counts in the Complaint, together with all such further relief as
may be just and allowed by law.

2. An award to Defendant Menominee Tribal Enterprises for all of its costs,
including attorneys’ fees incurred in connection with the Government’s investigation and in
connection with this cause action.

3. All other relief as this Court may deem equitable and just.

A TRIAL BY JURY IS HEREBY DEMANDED BY DEFENDANT MENOMINEE

TRIBAL ENTERPRISES

DATED AT MINNEAPOLIS, MINNESOTA THIS 24TH DAY OF APRIL 2007.

/s/ Joshua Jay Kanassatega

Joshua Jay Kanassatega (MN #211254)

joshua.kanassatega@leonard.com

Bryant D. Tchida (MN #314298)
LEONARD, STREET AND DEINARD
Professional Association
150 South Fifth Street, Suite 2300
Minneapolis, Minnesota 55402
Telephone: (612) 335-1500

ATTORNEYS FOR DEFENDANT
MENOMINEE TRIBAL ENTERPRISES
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